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Federal Register
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Monday, July 8, 2002
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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 982
[Docket No. FV02-982-1 FIR]

Hazelnuts Grown in Oregon and
Washington; Establishment of Interim
Final and Final Free and Restricted
Percentages for the 2001-2002
Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture is adopting, as a final rule,
without change, an interim final rule
that established interim final and final
free and restricted percentages for
domestic inshell hazelnuts for the 2001—
2002 marketing year under the Federal
marketing order for hazelnuts grown in
Oregon and Washington. The interim
final free and restricted percentages are
4.9363 and 95.0637 percent,
respectively, and the final free and
restricted percentages are 6.1048 and
93.8952 percent, respectively. The
percentages allocate the quantity of
domestically produced hazelnuts which
may be marketed in the domestic inshell
market. The percentages are intended to
stabilize the supply of domestic inshell
hazelnuts to meet the limited domestic
demand for such hazelnuts and provide
reasonable returns to producers. This
rule was recommended unanimously by
the Hazelnut Marketing Board (Board),
which is the agency responsible for
local administration of the marketing
order.

EFFECTIVE DATE: August 7,2002.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Northwest
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1220

SW Third Avenue, Suite 385, Portland,
OR 97204; telephone: (503) 326—2724,
Fax: (503) 326—7440; or George J.
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence SW,
STOP 0237, Washington, DC 20250—
0237; telephone: (202) 720-2491, Fax:
(202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 115 and Marketing Order No. 982,
both as amended (7 CFR part 982),
regulating the handling of hazelnuts
grown in Oregon and Washington,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is intended that this action
apply to all merchantable hazelnuts
handled during the 2001-2002
marketing year (July 1, 2001, through
June 30, 2002). This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which

the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule continues in effect
marketing percentages that allocate the
quantity of inshell hazelnuts that may
be marketed in domestic markets. The
Board is required to meet prior to
September 20 of each marketing year to
compute its marketing policy for that
year, and compute and announce an
inshell trade demand if it determines
that volume regulations would tend to
effectuate the declared policy of the Act.
The Board also computes and
announces preliminary free and
restricted percentages for that year.

The inshell trade demand is the
amount of inshell hazelnuts that
handlers may ship to the domestic
market throughout the marketing
season. The order specifies that the
inshell trade demand be computed by
averaging the preceding three ‘“normal”
years’ trade acquisitions of inshell
hazelnuts, rounded to the nearest whole
number. The Board may increase the
three-year average by up to 25 percent,
if market conditions warrant an
increase. The Board’s authority to
recommend volume regulations and the
computations used to determine the
percentages are specified in § 982.40 of
the order.

The quantity to be marketed is broken
down into free and restricted
percentages to make available hazelnuts
which may be marketed in domestic
inshell markets (free) and hazelnuts
which must be exported, shelled or
otherwise disposed of by handlers
(restricted). Prior to September 20 of
each marketing year, the Board must
compute and announce preliminary free
and restricted percentages. The
preliminary free percentage releases 80
percent of the inshell trade demand to
the domestic market. The purpose of
releasing only 80 percent of the inshell
trade demand under the preliminary
percentage is to guard against an
underestimate of crop size. The
preliminary free percentage is expressed
as a percentage of the total supply
subject to regulation (supply) and is
based on the preliminary crop estimate.

The National Agricultural Statistics
Service (NASS) has estimated hazelnut
production at 48,000 tons for the Oregon
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and Washington area. The majority of
domestic inshell hazelnuts are marketed
in October, November, and December.
By November, the marketing season is
well under way.

The Board adjusted the crop estimate
down to 44,588 tons by taking into
consideration the average crop
disappearance over the preceding three
years (7.12 percent) and the undeclared
carry-in (6 tons.) Disappearance is the
difference between orchard-run
production (crop estimate) and the
available supply of merchantable
product available for sale by handlers.
This difference or disappearance
consists of unharvested hazelnuts, cull
product that is harvested and delivered
to handlers but later discarded, or
product used on the farm, sold locally,
or otherwise disposed of by producers.
The Board computed the adjusted
inshell trade demand of 2,201 tons by
taking the difference between the
average of the past three years’ sales
(3,473 tons) and the declared carry-in
from last year’s crop (1,272 tons.)

The Board computed and announced
preliminary free and restricted
percentages of 3.9495 percent and
96.0505 percent, respectively, at its
August 30, 2001, meeting. The Board

computed the preliminary free
percentage by multiplying the adjusted
trade demand by 80 percent and
dividing the result by the adjusted crop
estimate (2,201 tons x 80 percent/44,588
tons = 3.9495 percent.) The preliminary
free percentage thus initially released
1,761 tons of hazelnuts from the 2001
supply for domestic inshell use, and the
restricted percentage withheld 42,804
tons for the export and kernel market.
Under the order, the Board must meet
again on or before November 15 to
recommend interim final and final
percentages. The Board uses current
crop estimates to calculate interim final
and final percentages. The interim final
percentages are calculated in the same
way as the preliminary percentages and
release the remaining 20 percent (to
total 100 percent of the inshell trade
demand) previously computed by the
Board. Final free and restricted
percentages may release up to an
additional 15 percent of the average of
the preceding three years’ trade
acquisitions to provide an adequate
carryover into the following season (i.e.,
desirable carry-out). The order requires
that the final free and restricted
percentages shall be effective 30 days
prior to the end of the marketing year,

or earlier, if recommended by the Board
and approved by USDA. Revisions in
the marketing policy can be made until
February 15 of each marketing year, but
the inshell trade demand can only be
revised upward, consistent with
§982.40(e).

The Board met on November 15, 2001,
and reviewed and approved an
amended marketing policy and
recommended the establishment of
interim final and final free and
restricted percentages. The interim final
free and restricted percentages were
recommended at 4.9363 percent free
and 95.0637 percent restricted. Final
percentages, which included an
additional 15 percent of the average of
the preceding three-years’ trade
acquisitions for desirable carry-out,
were recommended at 6.1048 percent
free and 93.8952 percent restricted
effective May 31, 2002. The final free
percentage releases 2,722 tons of inshell
hazelnuts from the 2001 supply for
domestic use.

The final marketing percentages are
based on the Board’s final production
estimate and the following supply and
demand information for the 2001-2002
marketing year:

Tons
Inshell Supply:
(1) Total ProduCHiON (CTOP ESTMALE) ......eeiueiitieiiteeitie ittt ettt b ettt e ab e e bt e shb e e bt e eabe e bt e ea bt e sheeea bt e ehb e ekt e ebe e e bt e sabeenbeeenbeenbeesneeas 48,000
(2) Less substandard, farm use (disappearance; 7.12 percent of M 1) ......ccccooiiiiiiiiiiiiiieiie e 3,418
(3) Merchantable production (Board’s adjusted crop estimate; ltem 1 minus Item 2) .... 44,582
(4) Plus undeclared carry-in as of July 1, 2001 (subject to regulation) ..........c.cccceereuenee. 6
(5) Supply subject to regulation (ItEM 3 PIUS IEIM 4) ...ttt b et e bt et e b e e b e e saeeaneeas 44,588
Inshell Trade Demand:
(6) Average trade acquisitions of inshell hazelnuts for three Prior YEArS .........cccioiiiiiiiiiiiiie e 3,473
(7) Less declared carry-in as of July 1, 2001 (not subject to regulation) ...........ccooiiriiiiiiiiiiei e 1,272
(8) Adjusted Inshell Trade Demand (It€M 6 MINUS TEEM 7) ..ooiuiiiiiiiiiiiie ittt b et b ettt e e e nbeesneeas 2,201
(9) Desirable carry-out on August 31, 2002 (15 percent of IHEM B) .....c..cocuiiiiiiiiiiiiii e 521
(10) Adjusted Inshell Trade Demand plus desirable carry-out (ltem 8 plus IeM 9) ......cciiiiiiiiiiiiiiie e 2,722
Percentages Free Restricted
(11) Interim final percentages (Item 8 divided by Item 5) X 100 .......cccccoeiiiiiiiiiiniienee e 4.9363 95.0637
(12) Interim final free iN tONS (ITEM 8) ....oiiuiiiiiiiii ettt sttt e b e nbe e eane e 2,201 | oo
(13) Interim final restricted in tons (Item 5 MINUS ITEM 8) ....ooiiiiiiiiii e | rreesie e 42,387
(14) Final percentages (ltem 10 divided by tem 5) X 100 ........cccuiiiiieiiiiiiiiiiieiie et 6.1048 93.8952
(15) Final free in tons (ItEM 10) ....oocuiiiiiiiie ittt sttt e 2,722 | i,
(16) Final restricted in tons (Item 5 MINUS HEM L10) ....coiiiiiiiiiieiie ettt e e sneenies | rbeesteesneesaeesneeas 41,866

In addition to complying with the
provisions of the order, the Board also
considered USDA’s 1982 “Guidelines
for Fruit, Vegetable, and Specialty Crop
Marketing Orders” (Guidelines) when
making its computations in the
marketing policy. This volume control
regulation provides a method to
collectively limit the supply of inshell
hazelnuts available for sale in domestic
markets. The Guidelines provide that
the domestic inshell market has

available a quantity equal to 110 percent
of prior years’ shipments before
allocating supplies for the export
inshell, export kernel, and domestic
kernel markets. This provides for
plentiful supplies for consumers and for
market expansion, while retaining the
mechanism for dealing with oversupply
situations. The established final
percentages will make available an
additional 521 tons for desirable carry-
out effective May 31, 2002. The total

free supply for the 2001-2002 marketing
year is 3,994 tons of hazelnuts, which is
the sum of the final trade demand of
3,473 tons and the 521 ton desirable
carry-out. This amount is 115 percent of
prior years’ sales and exceeds the goal
of the Guidelines.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of



Federal Register/Vol.

67, No. 130/Monday, July 8, 2002/Rules and Regulations

45051

this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Small agricultural producers are
defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$750,000, and small agricultural service
firms are defined as those having annual
receipts of less than $5,000,000. There
are approximately 800 producers of
hazelnuts in the production area and
approximately 19 handlers subject to
regulation under the order. Average
annual hazelnut revenue per producer is
approximately $35,700. This is
computed by dividing National
Agriculture Statistics Service (NASS)
figures for the average value of
production for 1999 and 2000 ($28.563
million) by the number of producers.
The level of sales of other crops by
hazelnut producers is not known. In
addition, based on Board records, about
95 percent of the handlers ship under
$5,000,000 worth of hazelnuts on an
annual basis. In view of the foregoing,
it can be concluded that the majority of
hazelnut producers and handlers may
be classified as small entities.

Board meetings are widely publicized
in advance of the meetings and are held
in a location central to the production
area. The meetings are open to all
industry members and other interested
persons who are encouraged to
participate in the deliberations and
voice their opinions on topics under
discussion. Thus, Board
recommendations can be considered to
represent the interests of small business
entities in the industry.

Currently, U.S. hazelnut production is
allocated among three market outlets:
inshell domestic, inshell export, and
shelled (kernel) markets. Handlers and
producers receive the highest return on
inshell domestic, less for inshell export,
and the least for kernels (shelled). Based
on Board records of average shipments
for 1997-2000, the percentage going to
each of those markets was 13 percent
(domestic inshell), 46 percent (export
inshell), and 41 percent (kernels).

The inshell market can be
characterized as having limited demand
and being prone to oversupply and low

producer prices in the absence of supply
restrictions. This volume control
regulation provides a method for the
U.S. hazelnut industry to limit the
supply of domestic inshell hazelnuts
available for sale in the continental
United States. On average, 76 percent of
domestic inshell hazelnut shipments
occur between October 1 through
November 30, primarily to supply
holiday nut demand.

Many years of marketing experience
led to the development of the current
volume control procedures. These
procedures have helped the industry
address its marketing problems by
keeping inshell hazelnut supplies in
balance with domestic needs. Volume
controls fully supply the domestic
inshell market while preventing an
oversupply of that market. The Board’s
authority to recommend volume
regulations and the computations used
to determine the percentages are
specified in § 982.40 of the order.

This rule continues in effect volume
control procedures for the 2001-2002
marketing year that established
marketing percentages (free and
restricted percentages) determining the
quantity of inshell hazelnuts that may
be marketed in domestic markets. The
free percentages reflect the quantity that
may be marketed in domestic inshell
markets and the restricted percentages
are the quantity that must be exported,
shelled, or otherwise disposed of by
handlers. The computations for 2001-
2002 are explained herein.

The Board is required to meet prior to
September 20 of each marketing year to
establish its marketing policy for that
year. At its marketing policy meeting,
the Board computes and announces its
estimate of inshell trade demand, which
is the quantity of inshell hazelnuts that
handlers typically ship to the domestic
market throughout the marketing
season. If it determines that volume
regulations would tend to effectuate the
declared policy of the Act, the Board
also computes and announces the
preliminary free and restricted
percentages for that year. At subsequent
meetings, the Board determines interim
final percentages and final percentages.
The interim and final free percentages
may be the same as, or higher than, the
preliminary free percentage.

The order specifies that the inshell
trade demand be computed by averaging
the preceding three “normal” years’
trade acquisitions of inshell hazelnuts,
rounded to the nearest whole number. If
market conditions warrant, the Board
may increase the three-year average by
up to 25 percent.

Establishing the preliminary free
percentage releases 80 percent of the

inshell trade demand to the domestic
market. The purpose of releasing only
80 percent is to guard against an
underestimate of crop size. The
preliminary free percentage is expressed
as a percentage of the total supply
subject to regulation and is based on the
preliminary crop estimate. NASS has
estimated hazelnut production at 48,000
tons for the Oregon and Washington
area.

At its November 15, 2001, meeting,
the Board computed the available
supply of merchantable product for sale
by handlers by subtracting the average
crop disappearance over the preceding
three years (7.12 percent) from the
48,000-ton hazelnut crop estimate.
Disappearance consists of (1)
unharvested hazelnuts, (2) culled
product (nuts that are harvested and
delivered to handlers but later
discarded), or (3) product used on the
farm, sold locally, or otherwise disposed
of by producers. Subtracting an
additional 6 tons (the undeclared
carryin) yielded the adjusted crop
estimate of 44,588 tons.

The Board computed the adjusted
inshell trade demand of 2,201 tons by
taking the difference between the
average of the past three years’ sales
(3,473 tons) and the declared carry-in
from last year’s crop (1,272 tons.)

The Board computed and announced
preliminary free and restricted
percentages of 3.9495 percent and
96.0505 percent, respectively, at its
August 30, 2001, meeting. The Board
computed the preliminary free
percentage by multiplying the adjusted
inshell trade demand by 80 percent and
dividing the result by the adjusted crop
estimate: (2,201 tons x 80 percent)/
44,588 tons = 3.9495 percent.
Establishing the 3.9495 percent
preliminary free percentage allowed the
initial release of 1,761 tons of hazelnuts
from the 2001 supply for domestic
inshell use. Establishing the 96.0505
percent restricted percentage had the
effect of allocating 42,804 tons to the
export and kernel markets.

Under the order, the Board must meet
again on or before November 15 each
year to recommend interim final and
final percentages, using current crop
estimates. The interim final percentages
are calculated in the same way as the
preliminary percentages. Computing
and announcing the interim final
percentage allows the release of the
remaining 20 percent (to total 100
percent) of the inshell trade demand
previously computed by the Board. In
establishing final free percentage and
restricted percentages, the Board may
release up to an additional 15 percent of
the average of the preceding three years’
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trade acquisitions, to provide an
adequate carryover into the following
season (i.e., desirable carry-out).

The order requires that the final free
and restricted percentages shall be
effective 30 days prior to the end of the
marketing year, or earlier, if
recommended by the Board and
approved by USDA. Revisions in the
marketing policy can be made until
February 15 of each marketing year, but
the inshell trade demand can only be
revised upward, consistent with
§982.40(e).

The Board met on November 15, 2001,
and reviewed and approved an
amended marketing policy and
recommended the establishment of
interim final and final free and
restricted percentages. The
recommended interim final free and
restricted percentages were 4.9363
percent free and 95.0637 percent
restricted. Recommended final
percentages, which included an
additional 15 percent of the average of
the preceding three-years’ trade

acquisitions for desirable carry-out,
were 6.1048 percent free and 93.8952
percent restricted, effective May 31,
2002. Establishing the final free
percentage releases for domestic use the
full amount of the adjusted inshell trade
demand of inshell hazelnuts from the
2001 supply (2,722 tons).

The final marketing percentages are
based on the Board’s final production
estimate and the following supply and
demand information for the 2001-2002
marketing year:

Tons
Inshell Supply:
(1) Total ProduCtION (CrOP ESHIMALE) .....ciieeieiitiiee ettt ettt ettt e et e e e e e be e e e eate e e e saee e e e be e e e aabe e e e asbe e e e abeeeaaneeeeaabeeeaasbeeeenbeeesnnreeesnnnas 48,000
(2) Less substandard, farm use (disappearance; 7.12 percent Of EM 1) ......cccccooiiiiiiiiiiiiie e 3,418
(3) Merchantable production (Board’s adjusted crop estimate; Item 1 minuS €M 2) .....cooiiiiiiiiiiiii e 44,582
(4) Plus undeclared carry-in as of July 1, 2001 (SUbject to regulation) ...........cccceiiiiiiiiiiieii s 6
(5) Supply subject to regulation (ItemM 3 PIUS ITEM 4) ..o e e et e s ab e e e snre e e snnnas 44,588
Inshell Trade Demand:
(6) Average trade acquisitions of inshell hazelnuts for three prior years .... 3,473
(7) Less declared carry-in as of July 1, 2001 (not subject to regulation) .... 1,272
(8) Adjusted Inshell Trade Demand (Item 6 minus Item 7) .........ccoceeennen. 2,201
(9) Desirable carry-out on August 31, 2002 (15 percent of Item 6) .......c.ccccecvvviverneene 521
(10) Adjusted Inshell Trade Demand plus desirable carry-out (Item 8 pluS IteM 9) .....cccoiiiiiiiiiiiiiee e 2,722
Percentages Free Restricted
(11) Interim final percentages (Item 8 divided by Item 5) X 100 .......ccccceiiiiriiiniiiiiienee e 4.9363 95.0637
(12) Interim final free in tons (Item 8) 2,201 | oo
(13) Interim final restricted in tons (Item 5 MINUS M 8) ....oiiiiiiiiiic e eee | rreente e 42,387
(14) Final percentages (Iltem 10 divided by Item 5) X 100 ......cceeiiiiieiiiiieeiiee et 6.1048 93.8952
(15) Final free in tons (Item 10) ......cccooieiiiiiiieiiieieeeeseee 2,722 | i,
(16) Final restricted in tons (Item 5 mMINUS M 10) ......eiiiiiiiiiiiiie ittt e e e e e sne e e snnneeane | eeeeesbeeesnnreeesnnes 41,866

In addition to complying with the
provisions of the order, the Board also
considered USDA’s 1982 “Guidelines
for Fruit, Vegetable, and Specialty Crop
Marketing Orders” (Guidelines) when
making its computations in the
marketing policy. This volume control
regulation provides a method to
collectively limit the supply of inshell
hazelnuts available for sale in domestic
markets. The Guidelines provide that
the domestic inshell market has
available a quantity equal to at least 110
percent of prior years’ shipments before
allocating supplies for the export
inshell, export kernel, and domestic
kernel markets. This provides for
plentiful supplies for consumers and for
market expansion, while retaining the
mechanism for dealing with oversupply
situations. The established final
percentages will make available an
additional 521 tons for desirable carry-
out effective May 31, 2002. The total
free supply for the 2001-2002 marketing
year is 3,994 tons of hazelnuts, which is
the sum of the final trade demand of
3,473 tons (average trade acquisitions
for three prior years) and the 521 ton
desirable carry-out. This amount is 115

percent of prior years’ sales and exceeds
the 110 percent goal of the Guidelines.

The high level of production and
carryin were key market factors leading
to the 6.1048 percent final free
percentage. Hazelnut production in
2001 is estimated to be an all-time
record, 1,000 tons higher than the
previous record set in 1997. Even if
carryin had been zero, the amount that
handlers typically ship into the
domestic inshell market (i.e., average
trade acquisitions of 3,473 tons) equals
about 8 percent of the supply (44,588
tons subject to regulation). However, the
free tonnage carryin level of 1,272 tons
was also high (37 percent of the quantity
of inshell hazelnuts that handlers
typically ship), meaning that even less
of the new production was needed to
fully supply the 2001-2002 domestic
inshell market. Although the domestic
inshell market is a relatively small
proportion of total sales (13 percent of
total shipments), it remains a profitable
market segment. The volume control
provisions of the marketing order are
designed to avoid oversupplying this
particular market segment, because that
would likely lead to substantially lower

producer prices. The other market
segments, inshell exports and kernels,
are expected to continue to provide
good outlets for U.S. hazelnut
production.

Since low production years typically
follow high production years (a
consistent pattern for hazelnuts), lower
production is expected in 2002, and
burdensome carryin levels will likely be
significantly reduced.

Recent production and price data
reflect the stabilizing effect of the
volume control regulations. Industry
statistics show that total hazelnut
production has varied widely over the
10-year period between 1991 and 2000,
from a low of 16,500 tons (inshell) in
1998 to a high of 47,000 tons in 1997.
Production in the shortest crop year and
the biggest crop year were 55 percent
and 157 percent, respectively, of the 10-
year average tonnage of 29,880. The
coefficient of variation (a standard
statistical measure of variability; “CV”’)
for hazelnut production over the 10-year
period is 35 percent. In contrast, the CV
for hazelnut producer prices is 16
percent, less than half the CV for
production. The considerably lower
variability of prices versus production
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provides an illustration of the order’s
price-stabilizing impacts.

Comparing producer revenue to cost
is useful in highlighting the impact on
producers of recent product and price
levels. A recent hazelnut cost of
production study from Oregon State
University estimated cost of production
per acre to be approximately $1,340 for
a typical 100-acre hazelnut enterprise.
Average hazelnut producer revenue per
bearing acre (based on NASS acreage
and value of production data) equaled
or exceeded that typical cost level twice
between 1995 and 2000. Average
producer revenue was below typical
costs in the other years. Without the
stabilizing impact of the order,
producers may have lost more money.
The volume regulations contribute to
orderly marketing and market stability,
and help moderate the variation in
returns for all producers and handlers,
both large and small.

While the level of benefits of this
rulemaking is difficult to quantify, the
stabilizing effects of the volume
regulations impact both small and large
handlers positively by helping them
maintain and expand markets even
though hazelnut supplies fluctuate
widely from season to season. This
regulation provides equitable allotment
of the most profitable market, the
domestic inshell hazelnut market. That
market is available to all handlers,
regardless of size.

As an alternative to this regulation,
the Board discussed not regulating the
2001-2002 hazelnut crop. However,
without any regulations in effect, the
Board believes that the industry would
oversupply the inshell domestic market.
Section 982.40 of the order establishes
a procedure and computations for the
Board to follow in recommending to
USDA release of preliminary, interim
final, and final quantities of hazelnuts to
be released to the free and restricted
markets each marketing year. The
program results in plentiful supplies for
consumers and for market expansion
while retaining the mechanism for
dealing with oversupply situations.

Hazelnuts produced under the order
comprise virtually all of the hazelnuts
produced in the United States. This
production represents, on average, less
than 5 percent of total U.S. production
for other tree nuts, and less than 5
percent of the world’s hazelnut
production.

Last season, 82 percent of the kernels
were marketed in the domestic market
and 18 percent were exported.
Domestically produced kernels
generally command a higher price in the
domestic market than imported kernels.
The industry is continuing its efforts to

develop and expand other markets with
emphasis on the domestic kernel
market. Small business entities, both
producers and handlers, benefit from
the expansion efforts resulting from this
program.

Inshell hazelnuts produced under the
order compete well in export markets
because of quality. Europe has
historically been the primary export
market for U.S. produced inshell
hazelnuts, with a 10-year average of
5,452 tons out of total average exports
of 10,236 tons. Recent years have seen
a significant shift in export destinations.
Last season, inshell shipments to
Europe totaled 3,986 tons, representing
28 percent of exports, with the largest
share going to Germany. Inshell
shipments to Southwest Pacific
countries, and Hong Kong in particular,
have increased dramatically in the past
few years, rising to 58 percent of total
exports of 14,400 tons in 2000. The
industry continues to pursue export
opportunities.

There are some reporting,
recordkeeping, and other compliance
requirements under the order. The
reporting and recordkeeping burdens
are necessary for compliance purposes
and for developing statistical data for
maintenance of the program. The
information collection requirements
have been previously approved by the
Office of Management and Budget under
OMB No. 0581-0178. The forms require
information which is readily available
from handler records and which can be
provided without data processing
equipment or trained statistical staff. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. This final rule does not
change those requirements. In addition,
as noted in the initial regulatory
flexibility analysis, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

Further, the Board’s meetings were
widely publicized throughout the
hazelnut industry and all interested
persons were invited to attend the
meetings and participate in Board
deliberations. Like all Board meetings,
those held on August 31, and November
15, 2001, were public meetings and all
entities, both large and small, were able
to express their views on this issue.

An interim final rule concerning this
action was published in the Federal
Register on March 14, 2002. Copies of
the rule were mailed by the Board’s staff
to all Board members and hazelnut
handlers. In addition, the rule was made

available through the Internet by the
Office of the Federal Register and
USDA. That rule provided for a 60-day
comment period which ended May 13,
2002. No comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
Board’s recommendation, and other
information, it is found that finalizing
the interim final rule, without change,
as published in the Federal Register (67
FR 11406, March 14, 2002) will tend to
effectuate the declared policy of the Act.

List of Subjects in 7 CFR Part 982

Filberts, Hazelnuts, Marketing
agreements, Nuts, Reporting and
recordkeeping requirements.

PART 982—HAZELNUTS GROWN IN
OREGON AND WASHINGTON

Accordingly, the interim final rule
amending 7 CFR part 982 which was
published at 67 FR 11406 on March 14,
2002, is adopted as a final rule without
change.

Dated: July 1, 2002.

A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—16973 Filed 7-5—-02; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-46—AD; Amendment
39-12798; AD 2002-13-10]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, —10F, —-15,
-30, —30F, —30F (KC10A and KDC-10),
—40, and —40F Airplanes; Model MD—
10-10F and —30F Airplanes; and Model
MD-11 and —11F Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC-10-10, —10F, —15,
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—30, —30F, —30F (KC10A and KDC-10),
—40, and —40F airplanes; Model MD-10-
10F and —30F airplanes; and Model
MD-11 and —11F airplanes. This AD
requires repetitive tests for electrical
continuity and resistance and repetitive
inspections to detect discrepancies of
the fuel boost/transfer pump connectors;
and corrective actions, if necessary. This
action is necessary to prevent arcing of
connectors in the fuel boost/transfer
pump circuit, which could result in a
fire or explosion of the fuel tank. This
action is intended to address the
identified unsafe condition.

DATES: Effective August 12, 2002.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 12,
2002.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Aircraft
Group, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800-0024). This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue SW., Renton,
Washington; at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street NW.,
Suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Technical Information: Philip C. Kush,
Aerospace Engineer, Propulsion Branch,
ANM-140L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712;
telephone (562) 627-5263; fax (562)
627-5210.

Other Information: Judy Golder,
Airworthiness Directive Technical
Editor/Writer; telephone (425) 687—
4241, fax (425) 227-1232. Questions or
comments may also be sent via the
Internet using the following address:
judy.golder@faa.gov. Questions or
comments sent via the Internet as
attached electronic files must be
formatted in Microsoft Word 97 for
Windows or ASCII text.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-10-10, —10F, —15,
-30, —=30F (KC-10A and KDC-10), —40,
and —40F series airplanes; Model MD—
10—-10F and —30F series airplanes; and
Model MD-11 and —11F series

airplanes; was published in the Federal
Register on September 20, 2001 (66 FR
48388). That action proposed to require
repetitive tests for electrical continuity
and resistance and repetitive
inspections to detect discrepancies of
the fuel boost/transfer pump connectors;
and corrective actions, if necessary.

Explanation of New Relevant Service
Information

Since the issuance of the proposed
AD, the manufacturer has issued Boeing
Alert Service Bulletin DC10-28A228,
including Appendix, Revision 02, dated
December 7, 2001. The proposed AD
refers to the original issue, dated
December 11, 2000, and Revision 01,
dated July 16, 2001, of that service
bulletin, as acceptable sources of service
information for McDonnell Douglas
Model DC-10-10, —10F, —15, —30, —30F,
—30F (KC10A and KDC-10), —40, and
—40F airplanes; and Model MD-10-10F
and —30F airplanes. Revision 02 of the
service bulletin contains no new
procedures, but adds a single airplane,
which was inadvertently omitted from
previous issue of the service bulletin, to
the effectivity listing.

The FAA has revised applicable
paragraphs of this final rule to refer to
Revision 02 as an acceptable source of
service information. However, the
applicability statement of this final rule
continues to refer to Boeing Alert
Service Bulletin DC10-28A228,
including Appendix, Revision 01.
Because the effectivity listing of
Revision 02 adds an airplane, we find
that requiring accomplishment of the
actions in this AD on that airplane
would necessitate issuance of a
supplemental notice of proposed
rulemaking and re-opening of the
comment period. Considering the nature
of this unsafe condition and the number
of airplanes in the affected fleet, we find
that it would be inappropriate to delay
issuance of this final rule in this way.
The FAA may consider additional
rulemaking to require accomplishment
of the actions in this AD on the airplane
added to Revision 02 of the referenced
service bulletin.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Allow Use of Equivalent Equipment

Three commenters, together with the
Air Transport Association of America
(on behalf of its members), note that the
proposed AD specifies the use of a
Quadtech 1864 megohm meter for the

electrical continuity and resistance tests
that would be required by paragraph (a)
of the AD. The commenters note that the
referenced service bulletins allow the
use of an equivalent megohm meter that
meets current and voltage requirements.
One of the commenters explains that it
is common for test equipment to change
frequently and the required model
specified in the AD may not be available
in the future.

The FAA concurs that an equivalent
megohm meter that meets current and
voltage requirements, as specified in the
applicable referenced service bulletin, is
acceptable for doing the required tests.
We have revised paragraph (a) of this
final rule accordingly.

Extend Compliance Time

Two commenters, as well as the Air
Transport Association on behalf of their
members, request that we extend the
compliance time for the initial
inspection from the proposed period of
six months after the effective date of the
AD. One commenter asks for 12 months
and another for 18 months on the basis
that the proposed compliance time may
not be sufficient to allow operators to do
the requirements during scheduled
maintenance. The commenter that
requests 18 months states that such an
extension would provide an acceptable
level of safety. As its rationale, the
commenter notes that it is not aware of
any previous incidents of arcing of the
connectors that occurred without
corresponding fuel boost/transfer pump
circuit protection, and a low-fuel-
pressure light illuminated during these
incidents. Further, the commenter
explains that another AD has mandated
new cockpit procedures that eliminate
the possibility of continued arcing and
significantly reduce the likelihood of an
ignition source in the fuel tank in the
event of a pump failure.

We do not concur. The intent of the
proposed tests and inspections is to find
and fix arcing damage or installation
defects of the boost/transfer pump,
pump connector, and associated wiring,
in order to minimize pump failures or
subsequent damage. In the continuing
investigation of arcing damage of pumps
and connectors, we have found other
instances of arcing that occurred
without fuel boost/transfer pump circuit
protection and without cockpit
indication that arcing damage has
occurred. Because of the continuing
incidents of arcing damage during
operation, we find that it would be
inappropriate to extend the compliance
time for the requirements of this AD. No
change to the final rule is necessary in
this regard.



Federal Register/Vol.

67, No. 130/Monday, July 8, 2002/Rules and Regulations

45055

Revise Cost Impact

Two commenters request that we
revise the estimated cost impact of the
proposed AD. They state that the
estimate of 65 work hours and a total
cost of $3,900 per airplane is low. The
commenters want the cost estimate to
include the cost for repairing pumps
and replacing wiring harnesses. One
commenter stresses the poor reliability
of the boost pump housing check valves.

We do not concur. The cost impact
estimate in AD actions is limited to the
cost of actions actually required by the
rule. It does not consider the costs of
“on condition” actions, such as repair
or replacement (‘“‘corrective actions, if
necessary”’). Such “on-condition” repair
actions would be required to be
accomplished, regardless of AD
requirements, in order to correct an
unsafe condition identified in an
airplane and to ensure operation of that
airplane in an airworthy condition, as
required by the Federal Aviation
Regulations. No change to the final rule
is necessary in this regard.

Explanation of Changes to Final Rule

The FAA has revised the applicability
statement in this final rule to identify
model designations as published in the
most recent type certificate data sheet
for the affected models. We have also
revised related model designations in
the preamble.

Also, for clarification, we have
revised the definition of a “general
visual inspection” in this final rule.

Also, we have revised Note 1 of this
final rule to clarify that airplane FUEL
TANKS on which the fuel/boost pump
and wiring connector have been
removed and the fuel tank made
inoperable are not subject to the
requirements of this AD.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Interim Action

This is considered to be interim
action. The manufacturer has advised
that it currently is developing a
modification that will address the
unsafe condition addressed by this AD.
Once this modification is developed,
approved, and available, the FAA may
consider additional rulemaking.

Cost Impact

There are approximately 399 Model
DC-10-10, -10F, —15, —30, —30F, —30F
(KC10A and KDC-10), —40, and —40F
airplanes; and Model MD-10-10F and
—30F airplanes; of the affected design in
the worldwide fleet. The FAA estimates
that 313 airplanes of U.S. registry will
be affected by this AD, that it will take
approximately 65 work hours per
airplane to accomplish the required
tests and inspections, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of this AD on U.S. operators of these
airplanes is estimated to be $1,220,700,
or $3,900 per airplane, per test or
inspection cycle.

There are approximately 179 Model
MD-11 and —11F airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 115 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 78 work
hours per airplane to accomplish the
required tests and inspections, and that
the average labor rate is $60 per work
hour. Based on these figures, the cost
impact of this AD on U.S. operators is
estimated to be $538,200, or $4,680 per
airplane, per test or inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-13-10 McDonnell Douglas:
Amendment 39-12798. Docket 2001—
NM—-46—AD.

Applicability: Model DC-10-10, —10F, —15,
—-30, —30F, —30F (KC10A and KDC-10), —40,
and —40F airplanes, and Model MD-10-10F
and —30F airplanes; as listed in Boeing Alert
Service Bulletin DC10-28A228, including
Appendix, Revision 01, dated July 16, 2001;
and Model MD-11 and —11F airplanes, as
listed in Boeing Alert Service Bulletin
MD11-28A112, including Appendix, dated
December 11, 2000; certificated in any
category.

Note 1: Airplane fuel tanks on which the
fuel/boost pump and wiring connector have
been physically removed and the fuel tank
made inoperable are NOT subject to the
requirements of this AD.

Note 2: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.
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To prevent arcing of connectors of the fuel
boost/transfer pump, which could result in a
fire or explosion of the fuel tank, accomplish
the following:

Repetitive Tests and Inspections

(a) Within 6 months after the effective date
of this AD, do tests (using a digital multi-
meter and Quadtech 1864 megohm meter or
an equivalent megohm meter that meets
current and voltage requirements, as
specified in the applicable service bulletin)
for electrical continuity and resistance and
general visual inspections to detect
discrepancies (e.g., damage, arcing, loose
parts, wear) of the fuel boost/transfer pump
(alternating current pumping unit) by
accomplishing all the actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD11-28A112, including
Appendix, dated December 11, 2000 (for
Model MD-11 and —11F airplanes); or Boeing
Alert Service Bulletin DC10-28A228,
including Appendix, dated December 11,
2000, or Revision 01, dated July 16, 2001, or
Revision 02, dated December 7, 2001 (for
Model DC-10-10, —10F, —15, =30, —30F, —30F
(KC10A and KDC-10), —40, and —40F
airplanes, and Model MD-10-10F and —30F
airplanes); as applicable. Repeat the tests and
inspections thereafter every 18 months.

Note 3: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Corrective Actions, If Necessary

(b) If the result of any test required by
paragraph (a) of this AD is outside the limits
specified in the applicable service bulletin
identified in that paragraph, or if any
discrepancy is detected during any
inspection required by paragraph (a) of this
AD, before further flight, accomplish
corrective actions (e.g., replacement of
connector/wire assembly with serviceable
connector/wire assembly, and replacement of
the pump with a serviceable fuel boost/
transfer pump), as applicable, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin MD11-28A112,
including Appendix, dated December 11,
2000 (for Model MD-11 and —11F airplanes);
or Boeing Alert Service Bulletin DC10—
28A228, including Appendix, dated
December 11, 2000, Revision 01, dated July
16, 2001, or Revision 02, dated December 7,
2001 (for Model DC-10-10, —10F, —15, 30,
—30F, —=30F (KC10A and KDC-10), —40, and
—40F airplanes, and Model MD-10-10F and
—30F airplanes); as applicable.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that

provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Los Angeles ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Boeing Alert Service Bulletin MD11—
28A112, including Appendix, dated
December 11, 2000; Boeing Alert Service
Bulletin DC10-28A228, including Appendix,
dated December 11, 2000; Boeing Alert
Service Bulletin DC10-28A228, including
Appendix, Revision 01, dated July 16, 2001;
or Boeing Alert Service Bulletin DC10—
28A228, including Appendix, Revision 02,
dated December 7, 2001; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Aircraft Group, Long Beach
Division, 3855 Lakewood Boulevard, Long
Beach, California 90846, Attention: Data and
Service Management, Dept. C1-L5A (D800—
0024). Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington; at the
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California; or at the Office of the
Federal Register, 800 North Capitol Street
NW., Suite 700, Washington, DC.

Effective Date

(f) This amendment becomes effective on
August 12, 2002.

Issued in Renton, Washington, on June 25,
2002.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 02-16531 Filed 7-5-02; 8:45 am)]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Options
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is granting an exemption to
firms designated by the Brazilian Bolsa
de Mercadorias & Futuros (“BM&F”’)
from the application of certain of the
Commission’s foreign futures and
option rules based on substituted
compliance with certain comparable
regulatory and self-regulatory
requirements of a foreign regulatory
authority consistent with conditions
specified by the Commission, as set
forth herein. This Order is issued
pursuant to Commission Rule 30.10,
which permits specified persons to file
a petition with the Commission for
exemption from the application of
certain of the rules set forth in Part 30
and authorizes the Commission to grant
such an exemption if such action would
not be otherwise contrary to the public
interest or to the purposes of the
provision from which exemption is
sought.

EFFECTIVE DATE: July 8, 2002.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Esq., Associate
Chief Counsel, Susan A. Elliott, Esq.,
Staff Attorney, or Andrew V. Chapin,
Esq., Staff Attorney, Division of Trading
and Markets, Commodity Futures
Trading Commission, 1155 21st Street,
NW., Washington, DC 20581.
Telephone: (202) 418-5430.

SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:

Order Under CFTC Rule 30.10 Exempting
Firms Designated by the Bolsa de
Mercadorias & Futuros (“BM&F”’) From the
Application of Certain of the Foreign Futures
and Option Rules the Later of the Date of
Publication of the Order Herein in the
Federal Register or After Filing of Consents
by Such Firms and the Regulatory or Self-
Regulatory Organization, as Appropriate, to
the Terms and Conditions of the Order
Herein

Commission rules governing the offer
and sale of commodity futures and
option contracts traded on or subject to
the rules of a foreign board of trade to
customers located in the U.S. are
contained in Part 30 of the
Commission’s rules.! These rules
include requirements for intermediaries
with respect to registration, disclosure,
capital adequacy, protection of customer
funds, recordkeeping and reporting, and
sales practice and compliance
procedures, that are generally
comparable to those applicable to
transactions on U.S. markets.

1 Commission rules referred to herein are found
at 17 CFR Ch. I (2001).
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In formulating a regulatory program to
govern the offer and sale of foreign
futures and option products to
customers located in the U.S., the
Commission, among other things,
considered the desirability of
ameliorating the potential
extraterritorial impact of such a program
and avoiding duplicative regulation of
firms engaged in international business.
Based upon these considerations, the
Commission determined to permit
persons located outside the U.S. and
subject to a comparable regulatory
structure in the jurisdiction in which
they were located to seek an exemption
from certain of the requirements under
Part 30 of the Commission’s rules based
upon substituted compliance with the
regulatory requirements of the foreign
jurisdiction.

Appendix A to Part 30, “Interpretative
Statement With Respect to the
Commission’s Exemptive Authority
Under 30.10 of Its Rules” (“Appendix
A”), generally sets forth the elements
the Commission will evaluate in
determining whether a particular
regulatory program may be found to be
comparable for purposes of exemptive
relief pursuant to Rule 30.10.2 These
elements include: (1) Registration,
authorization or other form of licensing,
fitness review or qualification of
persons through whom customer orders
are solicited and accepted; (2) minimum
financial requirements for those persons
who accept customer funds; (3)
protection of customer funds from
misapplication; (4) recordkeeping and
reporting requirements; (5) sales
practice standards; (6) procedures to
audit for compliance with, and to take
action against those persons who
violate, the requirements of the
program; and (7) information sharing
arrangements between the Commission
and the appropriate governmental and/
or self-regulatory organization to ensure
Commission access on an “as needed”
basis to information essential to
maintaining standards of customer and
market protection within the U.S.

Moreover, the Commission
specifically stated in adopting Rule
30.10 that no exemption of a general
nature would be granted unless the
persons to whom the exemption is to be
applied: (1) Submit to jurisdiction in the
U.S. by designating an agent for service
of process in the U.S. with respect to
transactions subject to Part 30 and filing
a copy of the agency agreement with the
National Futures Association (“NFA”);
(2) agree to provide access to their books
and records in the U.S. to Commission
and Department of Justice

252 FR 28990, 29001 (August 5, 1987).

representatives; and (3) notify NFA of
the commencement of business in the
U.s.3

By letter dated May 24, 2001 and
subsequent correspondence through
November 14, 2001, BM&F petitioned
the Commission on behalf of members
of the Exchange who are Clearing
Members or Commodities Brokerage
Houses, located and doing business in
Brazil, for an exemption from the
application of the Commission’s Part 30
rules to those firms. In support of its
petition, BM&F states that granting such
an exemption with respect to such firms
that it has authorized to conduct foreign
futures and options transactions on
behalf of customers located in the U.S.
would not be contrary to the public
interest or to the purposes of the
provisions from which the exemption is
sought because such firms are subject to
a regulatory framework comparable to
that imposed by the Commodity
Exchange Act (“Act”) and the rules
thereunder.

Based upon a review of the petition,
supporting materials filed by BM&F and
the recommendation of the
Commission’s staff, the Commaission has
concluded that the standards for relief
set forth in Rule 30.10 and, in
particular, Appendix A thereof, have
been met and that compliance with
applicable Brazilian law and BM&F
rules may be substituted for compliance
with those sections of the Act and rules
thereunder more particularly set forth
herein.

By this Order, the Commission hereby
exempts, subject to specified conditions,
those firms identified to the
Commission by BM&F as eligible for the
relief granted herein from:

—Registration with the Commission for firms
and for firm representatives;

—The requirement in Commission Rule
30.6(a) and (d), 17 CFR 30.6(a) and (d), that
firms provide customers located in the U.S.
with the risk disclosure statements in
Commission Rule 1.55(b), 17 CFR 1.55(b)
and Commission Rule 33.7, 17 CFR 33.7,
or as otherwise approved under
Commission Rule 1.55(c), 17 CFR 1.55(c);

—The separate account requirement
contained in Commission Rule 30.7, 17
CFR 30.7;

—Those sections of Part 1 of the
Commission’s financial rules that apply to
foreign futures and options sold in the U.S.
as set forth in Part 30; and

—Those sections of Part 1 of the
Commission’s rules relating to books and
records which apply to transactions subject
to Part 30,

based upon substituted compliance by
such persons with the applicable

352 FR 28980, 28981 and 29002.

statutes and regulations in effect in
Brazil.

This determination to permit
substituted compliance is based on,
among other things, the Commission’s
finding that the regulatory scheme
governing persons in Brazil who would
be exempted hereunder provides:

(1) A system of qualification or
authorization of firms who deal in
transactions subject to regulation under Part
30 that includes, for example, criteria and
procedures for granting, monitoring,
suspending and revoking licenses, and
provisions for requiring and obtaining access
to information about authorized firms and
persons who act on behalf of such firms;

(2) Financial requirements for firms
including, without limitation, a requirement
for a minimum level of working capital and
daily mark-to-market settlement and/or
accounting procedures;

(3) A system for the protection of customer
assets that is designed to preclude the use of
customer assets to satisfy house obligations
and requires separate accounting for such
assets;

(4) Recordkeeping and reporting
requirements pertaining to financial and
trade information;

(5) Sales practice standards for authorized
firms and persons acting on their behalf that
include, for example, required disclosures to
prospective customers and prohibitions on
improper trading advice;

(6) Procedures to audit for compliance
with, and to redress violations of, customer
protection and sales practice requirements
including, without limitation, an affirmative
surveillance program designed to detect
trading activities that take advantage of
customers, and the existence of broad powers
of investigation relating to sales practice
abuses; and

(7) Mechanisms for sharing of information
between the Commission, BM&F, and the
Brazilian regulatory authorities on an “as
needed” basis including, without limitation,
confirmation data, data necessary to trace
funds related to trading futures products
subject to regulation in Brazil, position data,
and data on firms’ standing to do business
and financial condition.

This Order does not provide an
exemption from any provision of the
Act or rules thereunder not specified
herein, for example, without limitation,
the antifraud provision in Rule 30.9.
Moreover, the relief granted is limited to
brokerage activities undertaken on
behalf of customers located in the U.S.
with respect to transactions on or
subject to the rules of BM&F for
products that customers located in the
U.S. may trade.* The relief does not

4 This Order granting exemptive relief does not
authorize the offer or sale of any contract beyond
the scope of the Part 30 rules or otherwise
inconsistent with the CEA. Thus, for example,
BM&F members may not offer or sell to U.S.
customers any security futures product. See, e.g.,
Sections 2(a)(1)(c) and (d) of the Commodity
Exchange Act.
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extend to rules relating to trading,
directly or indirectly, on U.S.
exchanges. For example, a firm trading
in U.S. markets for its own account
would be subject to the Commission’s
large trader reporting requirements.5
Similarly, if such a firm were carrying
a position on a U.S. exchange on behalf
of foreign clients, it would be subject to
the reporting requirements applicable to
foreign brokers.® The relief herein is
inapplicable where the firm solicits or
accepts orders from customers located
in the U.S. for transactions on U.S.
markets. In that case, the firm must
comply with all applicable U.S. laws
and regulations, including the
requirement to register in the
appropriate capacity.

The relief also does not extend to
trading, directly or indirectly, on any
other non-U.S. exchanges. Should
BM&F seek to extend the Rule 30.10
relief set forth herein to permit
designated members to solicit and
accept orders from customers located in
the U.S. for otherwise permitted
transactions on any other non-U.S.
exchange, it must apply for and receive
prior approval from the Commission.

The eligibility of any firm to seek
relief under this exemptive Order is
subject to the following conditions:

(1) The regulatory or self-regulatory
organization responsible for monitoring the
compliance of such firms with the regulatory
requirements described in the Rule 30.10
petition must represent in writing to the
CFTC that:

(a) Each firm for which relief is sought is
registered, licensed or authorized, as
appropriate, and is otherwise in good
standing under the standards in place in
Brazil; such firm is engaged in business with
customers in Brazil as well as in the U.S.;
and such firm and its principals and
employees who engage in activities subject to
Part 30 would not be statutorily disqualified
from registration under Section 8a(2) of the
Act, 7 U.S.C. 12(a)(2);

(b) It will monitor firms to which relief is
granted for compliance with the regulatory
requirements for which substituted
compliance is accepted and will promptly
notify the Commission or NFA of any change
in status of a firm that would affect its
continued eligibility for the exemption
granted hereunder, including the termination
of its activities in the U.S.;

(c) All transactions with respect to
customers made in the U.S. will be made on
or subject to the rules of BM&F and the
Commission will receive prompt notice of all
material changes to the relevant laws in
Brazil, any rules promulgated thereunder and
BM&F rules;

(d) Customers located in the U.S. will be
provided no less stringent regulatory

5See, e.g., 17 CFR part 18 (2001).
6 See, e.g., 17 CFR parts 17 and 21 (2001).

protection than Brazilian customers under all
relevant provisions of Brazilian law; and

(e) It will cooperate with the Commission
with respect to any inquiries concerning any
activity subject to regulation under the Part
30 rules, including sharing the information
specified in Appendix A on an “as needed”
basis and will use its best efforts to notify the
Commission if it becomes aware of any
information that in its judgment affects the
financial or operational viability of a member
firm doing business in the U.S. under the
exemption granted by this Order.

(2) Each firm seeking relief hereunder must
represent in writing that it:

(a) Is located outside the U.S., its territories
and possessions, and where applicable, has
subsidiaries or affiliates domiciled in the
U.S. with a related business (e.g., banks and
broker/dealer affiliates) along with a brief
description of each subsidiary’s or affiliate’s
identity and principal business in the U.S.;

(b) Consents to jurisdiction in the U.S.
under the Act by filing a valid and binding
appointment of an agent in the U.S. for
service of process in accordance with the
requirements set forth in Rule 30.5;

(c) Agrees to provide access to its books
and records related to transactions under Part
30 required to be maintained under the
applicable statutes and regulations in effect
in Brazil upon the request of any
representative of the Commission or U.S.
Department of Justice at the place in the U.S.
designated by such representative, within 72
hours, or such lesser period of time as
specified by that representative as may be
reasonable under the circumstances after
notice of the request;

(d) Has no principal, or employee who
solicits or accepts orders from customers
located in the U.S., who would be
disqualified under Section 8a(2) of the Act,

7 U.S.C. 12(a)(2), from directly applying to do
business in the U.S.;

(e) Consents to participate in any NFA
arbitration program that offers a procedure
for resolving customer disputes on the papers
where such disputes involve representations
or activities with respect to transactions
under Part 30, even in circumstances where
the claim involves a matter arising primarily
out of delivery, clearing, settlement or floor
practices, and consents to notify customers
located in the U.S. of the availability of such
a program;

(f) Undertakes to comply with the
applicable provisions of Brazilian laws and
BM&F rules that form the basis upon which
this exemption from certain provisions of the
Act and rules thereunder is granted; and

(g) Consents that all futures transactions for
customers located in the U.S. will be
undertaken from a location in Brazil (except
as otherwise permitted by the Commission)
solely with respect to transactions on or
subject to the rules of BM&F, and which U.S.
customers may trade.

As set forth in the Commission’s
September 11, 1997 Order delegating to
NFA certain responsibilities, the written
representations set forth in paragraph
(2) shall be filed with NFA.7 Each firm

762 FR 47792, 47793 (September 11, 1999).
Among other duties, the Commission authorized

seeking relief hereunder has an ongoing
obligation to notify NFA should there be
a material change to any of the
representations required in the firm’s
application for relief.

This Order will become effective as to
any designated BM&F member firm the
later of the date of publication of the
Order in the Federal Register or the
filing of the consents set forth in
paragraph (2). Upon filing of the notice
required under paragraph (1)(b) as to
any such firm, the relief granted by this
Order may be suspended immediately
as to that firm. That suspension will
remain in effect pending further notice
by the Commission, or the
Commission’s designee, to the firm and
BM&F.

This Order is issued pursuant to Rule
30.10 based on the comparability
representations made and supporting
material provided to the Commission
and the recommendation of the staff,
and is made effective as to any firm
granted relief hereunder based upon the
filings and representations of such firms
required hereunder. Any material
changes or omissions in the facts and
circumstances pursuant to which this
Order is granted might require the
Commission to reconsider its finding
that the standards for relief set forth in
Rule 30.10 and, in particular, Appendix
A, have been met. Further, if experience
demonstrates that the continued
effectiveness of this Order in general, or
with respect to a particular firm, would
be contrary to public policy or the
public interest, or that the systems in
place for the exchange of information or
other circumstances do not warrant
continuation of the exemptive relief
granted herein, the Commission may
condition, modify, suspend, terminate,
withhold as to a specific firm, or
otherwise restrict the exemptive relief
granted in this Order, as appropriate, on
its own motion.

The Commission will continue to
monitor the implementation of its
program to exempt firms located in
jurisdictions generally deemed to have a
comparable regulatory program from the
application of certain of the foreign
futures and option rules and will make
necessary adjustments if appropriate.

NFA to receive requests for confirmation of Rule
30.10 relief on behalf of particular firms, to verify
such firms’ fitness and compliance with the
conditions of the appropriate Rule 30.10 Order and
to grant exemptive relief from registration to
qualifying firms.
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Issued in Washington, DC on June 28,
2002.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 02—16911 Filed 7-5—-02; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD01-02-070]

Drawbridge Operation Regulations:
Little Harbor, NH

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the SR1B Bridge, mile
1.0, between New Castle and Rye, New
Hampshire. This deviation from the
regulations, effective from July 15, 2002
through July 16, 2002, allows the bridge
to remain in the closed position for
vessel traffic. This temporary deviation
is necessary to facilitate scheduled
maintenance repairs at the bridge.

DATES: This deviation is effective from
July 15, 2002 through July 16, 2002.

FOR FURTHER INFORMATION CONTACT: ]ohn
McDonald, Project Officer, First Coast
Guard District, at (617) 223—8364.

SUPPLEMENTARY INFORMATION: The
existing drawbridge operating
regulations are listed at 33 CFR 117.699.

The bridge owner, New Hampshire
Department of Transportation (NHDOT),
requested a temporary deviation from
the drawbridge operating regulations to
facilitate necessary electrical repairs at

the bridge.

This deviation to the operating
regulations, effective from 7 a.m. on July
15, 2002 through 3:30 p.m. on July 16,
2002, allows the SR1B Bridge to remain
in the closed position for vessel traffic.
There have been few requests to open
this bridge in past years since this is a
back channel to the Piscataqua River.
Vessels may take an alternative route on
the Piscataqua River to transit.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: June 25, 2002.
V.S. Crea,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 02—17006 Filed 7—5—-02; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD01-02-071]

Drawbridge Operation Regulations:
Hampton River, NH

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the SR1A Bridge, mile
0.0, across the Hampton River in New
Hampshire. This deviation from the
regulations, effective from December 2,
2002 through January 30, 2003, allows
the bridge to remain in the closed
position for vessel traffic. This
temporary deviation is necessary to
facilitate scheduled maintenance on the
bridge.

DATES: This deviation is effective from
December 2, 2002 through January 30,
2003.

FOR FURTHER INFORMATION CONTACT: John
McDonald, Project Officer, First Coast
Guard District, at (617) 223—-8364.

SUPPLEMENTARY INFORMATION: The
existing drawbridge operating
regulations are listed at 33 CFR 117.697.

The bridge owner, New Hampshire
Department of Transportation (NHDOT),
requested a temporary deviation from
the drawbridge operating regulations to
facilitate necessary mechanical repairs
at the bridge.

This deviation to the operating
regulations, effective from December 2,
2002 through January 30, 2003, allows
the SR1A Bridge to not open for vessel
traffic. This repair work will be
performed during the winter months
when the bridge has few requests to
open.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: June 25, 2002.
V.S. Crea,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 02—-17007 Filed 7-5-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD01-02-076]

Drawbridge Operation Regulations:
Eastchester Creek, NY

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations governing the operation of
the South Fulton Avenue Bridge, mile
2.9, across Eastchester Creek in New
York. This deviation allows the bridge
owner to keep the bridge in the closed
position from 8 a.m. on Monday through
4:30 p.m. on Thursday, from July 22,
2002 through August 22, 2002. This
action is necessary to facilitate
structural maintenance on the bridge.

DATES: This deviation is effective from
July 22, 2002 through August 22, 2002.

FOR FURTHER INFORMATION CONTACT:
Joseph Schmied, Project Officer, First
Coast Guard District, at (212) 668—7165.

SUPPLEMENTARY INFORMATION: The South
Fulton Avenue Bridge has a vertical
clearance of 6 feet at mean high water,
and 13 feet at mean low water in the
closed position. The existing
drawbridge operating regulations are
listed at 33 CFR 117.793.

The bridge owner, Westchester
County Department of Public Works,
requested a temporary deviation from
the drawbridge operating regulations to
facilitate scheduled structural
maintenance, sidewalk replacement, at
the bridge.

This deviation from the operating
regulations allows the bridge owner to
keep the bridge in the closed position
from 8 a.m. on Monday through 4:30
p-m. on Thursday, July 22, 2002 through
August 22, 2002.

This work is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.
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Dated: June 25, 2002.
V.S. Crea,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 02—17005 Filed 7-5—-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD01-02-085]
RIN 2115-AA97

Safety Zone: Sag Harbor Fireworks
Display, Sag Harbor, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a fireworks display located in Sag
Harbor Bay, Southampton, NY. This
action is necessary to provide for the
safety of life on navigable waters during
the event. This action is intended to
restrict vessel traffic in a portion of Sag
Harbor Bay.

DATES: This rule is effective from 9:30
p-m. on July 6, 2002, until 10:30 p.m. on
July 7, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket (CGD01-02—
065) and are available for inspection or
copying at Coast Guard Group/Marine
Safety Office, 120 Woodward Ave., New
Haven, CT 06512, between 7:30 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: BM2
R.L. Peebles, Marine Events Petty
Officer, Coast Guard Group/MSO Long
Island Sound (203) 468—4408.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM and for
making the rule effective less than 30
days following publication. An NPRM
was considered unnecessary because the
safety zone is a local event that will
have minimal impact on the waterway.
The zone is only enforced for 1 hour
and vessels can be given permission to
transit the zone during all but about 15
minutes of this time. Vessels may transit
around the zone at all times.
Additionally, vessels would not be
precluded from mooring at or getting
underway from commercial or

recreational piers in the vicinity of the
zone. Interests of public safety compel
prompt establishment of this zone to
protect waterway users from the hazards
associated with this scheduled
fireworks display.

Background and Purpose

The Coast Guard proposes to establish
a temporary safety zone in the waters of
Sag Harbor Bay. The safety zone
encompasses all waters of sag Harbor
Bay within a 1200 foot radius of
approximate position 41°00'29" N,
072°17'33" W (NAD 1983). The
proposed safety zone is intended to
protect boaters from the hazards
associated with fireworks launched
from a barge in the area. This safety
zone covers the minimum area needed
and imposes the minimum restrictions
necessary to ensure the protection of all
vessels.

Discussion of Rule

The safety zone is for a fireworks
display in Sag Harbor Bay, sponsored by
Sag Harbor Yacht Club. The safety zone
will be in effect from 9:30 p.m. to 10:30
p.m. on July 6, 2002. In the event of
inclement weather on July 6, 2002, this
rule will be enforced from 9:30 p.m.
until 10:30 p.m. on July 7, 2002. The
safety zone encompasses all waters of
Sag Harbor Bay within a 1200 foot
radius of approximate position
41°00'29" N, 072°17'33" W (NAD 1983).

Public notifications will be made
prior to the event via the Local Notice
to Mariners and Marine Information
Broadcasts. Marine traffic will be
allowed to transit around the safety
zone at all times. Vessels will not be
precluded from mooring at or getting
underway from recreational or
commercial piers in the vicinity of the
zone. No vessel may enter the safety
zone without permission from the
Captain of the Port, Long Island Sound.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this final rule to be
so minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary. This finding is
based on the minimal time that vessels

will be restricted from the zone, the
opportunity for vessels to transit around
the zone during the event, the ability of
vessels to moor at or get underway from
commercial or recreational piers in the
vicinity of the zone, and the advance
notifications that will be made.

The size of this safety zone was
determined using National Fire
Protection Association and the Captain
of the Port Long Island Sound Standing
Orders for 12 inch mortars fired from a
barge combined with the Coast Guard’s
knowledge of tide and current
conditions in the area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of Sag Harbor Bay during the
times this zone is activated.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: it is a local event
with minimal impact on the waterway,
vessels may still transit around the zone
during the event, the zone is only
enforced for 1 hour and vessels can be
given permission to transit the zone
except for all but about 15 minutes
during this time. Additionally, vessels
would not be precluded from mooring at
or getting underway from commercial or
recreational piers in the vicinity of the
zone. Before the effective period, public
notifications will be made via Local
Notice to Mariners and Marine
Information Broadcasts.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
will affect your small business,
organization, or governmental
jurisdiction and you have questions
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concerning its provisions or options for
compliance, please contact BM2 Ryan
Peebles, in the Operations Center at
Coast Guard Group/Marine Safety Office
Long Island Sound, CT, at (203) 468—
4408.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments. A rule
with tribal implications has a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of

power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph 34(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. This rule
fits paragraph 34(g) as it establishes a
safety zone. A “Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05—1(g), 6.04-1, 6.04-6, 160.5; 49
CFR 1.46.

2. From 9:30 p.m. on July 6, 2002,
through 10:30 p.m. on July 7, 2002, add
temporary § 165.T01-065 to read as
follows:

§165.T01-065 Safety Zone: Sag Harbor
Fireworks Display, Southampton, NY.

(a) Location. The following area is a
safety zone: All waters of Sag Harbor
Bay within a 1200 foot radius of the
fireworks barge in approximate position
41°00'29" N, 072°17'33" W (NAD 1983).

(b) Enforcement times and dates. This
section will be enforced from 9:30 p.m.

until 10:30 p.m. on July 6, 2002. In the
event of inclement weather on July 6,
2002, this rule will be enforced from
9:30 p.m. until 10:30 p.m. on July 7,
2002.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) No vessels will be allowed to
transit the safety zone without the
permission of the Captain of the Port,
Long Island Sound.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U. S. Coast Guard vessel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

Dated: June 25, 2002.
J.J. Coccia,

Captain, U.S. Coast Guard, Captain of the
Port, Long Island Sound.

[FR Doc. 02—-17002 Filed 7-5-02; 8:45 am]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 111

Eligibility Standards for Free Matter for
the Blind and Other Physically
Handicapped Persons

AGENCY: Postal Service.

ACTION: Final rule.

SUMMARY: This final rule adopts a
proposal to amend the Domestic Mail
Manual (DMM) to clarify and simplify
the eligibility standards for free matter
for the blind and other physically
handicapped persons in conformance,
to the extent practicable, with similar
standards adopted by the Library of
Congress (LOC) for its National Library
Service for the Blind and Physically
Handicapped (NLS). In addition, other
standards applicable to the use of free
matter for the blind and other physically
handicapped persons are clarified.

EFFECTIVE DATE: August 8, 2002.

FOR FURTHER INFORMATION CONTACT: Joel
Walker, 703-292-3652.

SUPPLEMENTARY INFORMATION: Congress
established the free matter privilege in
1904 to provide reading materials for
the blind when sent by public
institutions and public libraries as a
loan and when returned by the blind
readers to those institutions (Ch. 1612,
33 Stat. 313, Public Law No. 171). In
1931, the National-Books-for-the-Blind
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program was established under the
auspices of the Library of Congress to
provide books for use by adult residents
of the United States, “including the
several States, Territories, insular
possessions, and the District of
Columbia.” (Ch. 400, 46 Stat. 1487,
Public Law No. 787). The Library of
Congress issued standards for making
arrangements for circulation of books
(using the free matter privilege) to and
from blind users through libraries
designated as local or regional centers.

In 1966, Congress expanded the
National Books-for-the-Blind program to
include other physically handicapped
persons (Public Law 89-522, 2 U.S.C.
135a and 135b). Congress expanded the
program to meet the reading needs of
physically handicapped persons who
cannot read or use conventional printed
books because of impaired eyesight or
other factors that make these persons
physically unable to manipulate these
materials. Certification by competent
authority of individuals for eligibility to
participate in the program was (and
remains today) pursuant to regulations
prescribed by the Library of Congress.
From this time on, the program became
known as the National Library Service
for the Blind and Physically
Handicapped (see 36 CFR 701.10).

Consistent with the intent of Congress
embodied in the Act that created the
Library of Congress National Library
Service for the Blind and Physically
Handicapped, the Postal Reorganization
Act (39 U.S.C. 3403(a)(1)) expanded the
free matter privilege to include mail for
the use of the blind or other persons
who cannot use or read conventionally
printed material because of a physical
impairment. The persons must be
certified by competent authority in
accordance with the regulations
established by the Library of Congress.
Under the current law, Congress
reimburses the Postal Service for free
matter mailings (39 U.S.C. 2401(c)).
Accordingly, the Postal Service is
clarifying its eligibility standards for the
free matter privilege to incorporate, as
closely as practicable, the standards
devised by the Library of Congress for
establishing eligibility and certification
for participation in the National Library
Service for the Blind and Physically
Handicapped (see 36 CFR. 701.10).

On September 1, 2000, the Postal
Service published a proposed rule in the
Federal Register (65 FR 53212)
amending the postal standards for free
matter for the blind and other physically
handicapped persons. Based on
comments received, the Postal Service
published a second, revised proposed
rule for comment on January 3, 2002 (67
FR 275). The revised rule contained two

major changes. First, it eliminated the
requirement that organizations maintain
individual records of eligible recipients
and made the maintenance of such
records optional. Second, the new
proposal required mailers of free matter
who entered mailings of 200 or more
pieces to register with the Post Office(s)
of mailing and to submit statements of
mailing. A form requiring minimal
mailing information would have been
developed for this purpose. In addition,
the proposal included a provision that
the Postal Service may audit an
organization’s use of the free matter
privilege. The proposal explained that
this specification was new to the
Domestic Mail Manual but codified
existing authority and practice.

The Postal Service received eight
comments on the January 3, 2002,
proposal. The comments generally
supported the overall goal to clarify
standards for eligibility and most
expressed support for or did not object
to the clarifying language for eligibility
in 1.3 and certifying authority in 1.4.
Accordingly, these proposed standards
are adopted without change. However,
one comment requested that a provision
be added that clarifies that mailings of
acceptable matter may be mailed by
organizations. The Postal Service
acknowledges that the comment is
correct and consistent with the
standards for the mailing of free matter.
However, since 1.1 already addresses
these circumstances by permitting
matter for the use of blind or other
physically handicapped persons to be
mailed free of postage, an additional
provision is not incorporated in the new
standards. One comment supported the
proposal in its entirety and one objected
only to any change that would not allow
the mailing of cassette talking machines.
The proposed rule does not contemplate
changing the standards for acceptable
matter mailed as free matter. Therefore,
cassette talking machines and other
devices for use by eligible recipients
remain acceptable to be mailed as free
matter.

There were several common
objections to the proposal. Six
comments objected to the proposal
requiring free matter mailers to submit
statements of mailings for mailings of
200 pieces or more. Three of the six
comments expressed concern about the
additional administrative burden of
submitting statements of mailing, and
three comments objected to the proposal
in 1.5 that required an organization to
certify on the statements of mailing that
each recipient is eligible to receive free
matter. By law, free matter may be sent
only to eligible persons. The proposed
certification standard for organizations

using the free matter privilege to mail
matter to eligible persons did not
change mailers’ obligations.
Nevertheless, the Postal Service has
removed the standards in 1.5,
Certification of Eligible Recipients by
Organizations, and 5.2, Reporting
Mailings, from this final rule to
accommodate the concerns of the
comments. The proposed requirement
for registration and submission of
statements of mailing for large volume
mailings was intended to facilitate a
more precise count of free matter
volume and appropriation to the Postal
Service to cover the revenue forgone on
this mail. However, in view of the
comments, the Postal Service finds that
this need does not outweigh the
administrative burden that would be
placed on mailers. Accordingly, under
this final rule, mailers of free matter will
not at this time be required to submit
statements of mailing with free matter
mailings of more than 200 pieces.
Furthermore, the Postal Service has
eliminated the proposal in 5.1 that
would have required a mailer to register
with the Post Office(s) of mailing prior
to submitting mailings of over 200
pieces.

Two comments expressed concerns
about the provision in 1.5 that discussed
potential audits of mailers of free matter
by the Postal Service. This section
attempts to clarify what is already in
practice today. As stated in the January
3, 2002, proposal, any organization that
mails under the free matter privilege,
whether maintaining individual records
or not, is subject to Postal Service
reviews of the eligibility of the
addressees.

Any method of audit is determined on
a case-by-case basis. For example, an
audit may include a review of the
individuals on the organization’s
mailing list to ensure they meet the
eligibility standards for receipt of free
matter. The procedures used in these
reviews may depend on the records
maintained by the organization. Record
keeping by organizations making use of
the free matter privilege will facilitate
any audits that take place. For example,
if the organization chooses to maintain
records substantiating that each person
on its mailing list is eligible to receive
free matter, the Postal Service might be
able to complete an audit simply by
reviewing a sample of those records. If
the organization does not maintain such
records, the Postal Service might need
to contact an outside source, such as the
Library of Congress, for addressees
registered with that organization to
determine whether the addressees are
eligible to receive free matter. If no other
source is available to provide that
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confirmation, the Postal Service might,
as a last resort, contact the individual
addressees directly. However, it should
be noted that, under current policy, all
recipients of free matter are required to
provide such evidence of eligibility to
their postmasters. This policy will not
change under this proposal. Postmasters
will still be required to maintain a list
of eligible recipients under their
jurisdiction.

It should be noted that whether or not
an organization maintains records to
confirm that addressees meet the
eligibility standards for free matter, the
entry of matter at the “free” rates is the
mailer’s certification that the matter
qualifies for free matter privileges and
that the recipients are eligible to receive
free matter.

Two organizations expressed concern
that the potential for audits of mailing
lists containing names of those receiving
free matter creates privacy issues that
should be addressed before such audits
are undertaken. As noted earlier, the
authority to audit and practice of
auditing mailing lists is not new. And,
to the knowledge of the Postal Service,
no breaches of privacy have occurred.
Moreover, by statute (39 U.S.C.
410(c)(1), 412), the Postal Service is
required to keep the names and
addresses of its patrons confidential. As
a result, there will be no releases of the
names and addresses of individual
patrons based on the collection of the
information as part of assuring that
those using and benefiting from the free
matter privilege are qualified
individuals.

Two comments had concerns about
the Postal Service’s definition of
advertising. The two comments
misinterpreted the standard to prohibit
material such as a “meeting notice.” As
a general standard for any material sent
as free matter, the material may not
contain any advertising. The Postal
Service does not consider meeting
notices and other informational material
as advertising unless it falls within the
Postal Service definition of advertising.
Under DMM standards, advertising is
defined as:

1. All material of which a valuable
consideration is paid, accepted, or
promised, that calls attention to
something to get people to buy it, sell
it, seek it, or support it.

2. Reading matter or other material of
which an advertising rate is charged.

3. Articles, items, and notices in the
form of reading matter inserted by
custom or understanding that textual
matter is to be inserted for the advertiser
or the advertiser’s products in which a
display advertisement appears.

4. An organization’s advertisement of
its own services or issues, or any other
business of the publisher, whether in
display advertising or reading matter.
See DMM E211.1. In order to alleviate
any confusion, this language has been
incorporated into the free matter
standards.

The Postal Service also adopts
additional standards clarifying what
may be mailed as free matter. These do
not create substantive changes, but
codify existing policies.

Three comments expressed concern
that the proposed change in 2.1a was
intended to further limit the standards
for acceptable matter mailed as free
matter. To the contrary, the change
simply clarifies section (a) to say
“reading matter in braille or 14-point or
larger sightsaving type” is eligible to be
sent as free matter. There was no change
in sections (b) through (e) which list
other acceptable matter that may be
mailed as free matter.

Two comments requested that the
Postal Service extend the standards for
free matter to include handwritten
letters that are written or printed in 14-
point or larger type. This issue was
addressed in the January 3, 2002,
proposed rule. To reiterate the Postal
Service’s position, the history of the free
matter privilege does not support that
the intent was to include handwritten
letters. Section 3404 of Title 39
specifically requires that letters sent
using the privilege must be “in raised
characters, or sightsaving type, or in the
form of sound recordings * * *” Since
the Postal Service does not have the
authority to consider such a change, this
request is outside the scope of this final
rule.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

For the reasons discussed above, the
Postal Service hereby adopts the
following amendments to the Domestic
Mail Manual, which is incorporated by
reference in the Code of Federal
Regulations (see 39 CFR part 111).

PART 111—[AMENDED]
1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

2. Revise the Domestic Mail Manual
as follows:

E Eligibility
E000 Special Eligibility Standards

* * * * *

[Revise E040 to insert the word
“physically’”’ before the word
“handicapped” in each instance where
it appears.]

E040 Free Matter for the Blind and
Other Physically Handicapped Persons

* * * * *

1.0 BASIC INFORMATION
1.1 General

[Revise 1.1 to read as follows:]

Subject to the standards below, matter
may be entered free of postage if mailed
by or for the use of blind or other
persons who cannot read or use
conventionally printed materials due to
a physical handicap. The provisions of
E040 apply to domestic mail only.

* * * * *

[Revise title and text of 1.3 to read as
follows:]

1.3 Eligibility

The following persons are considered
to be blind or unable to read or use
conventionally printed material due to a
physical handicap for purposes of this
section:

a. Certified participants in the Library
of Congress National Library Service for
the Blind and Physically Handicapped
(NLS).

b. Blind persons whose visual acuity,
as determined by competent authority,
is 20/200 or less in the better eye with
correcting lenses, or whose widest
diameter of visual field subtends
angular distance no greater than 20
degrees.

c. Other physically handicapped
persons certified by competent authority
as meeting one or more of the following
conditions:

(1) Having a visual disability, with
correction and regardless of optical
measurement, that prevents the reading
of standard printed material.

(2) Being unable to read or unable to
use standard printed material as a result
of physical limitations.

(3) Having a reading disability
resulting from organic dysfunction and
of sufficient severity to prevent their
reading printed material in a normal
manner.

(4) Meeting the requirements of
eligibility resulting from a degenerative,
variable disease that renders them
unable to read or use conventional
printed material because of impaired
eyesight or other physical factors. These
persons are eligible during the time in
which they are certified by a competent
authority as unable to read or use
conventional materials.

d. Eligible participants must be
residents of the United States, including
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the several states, territories, insular
possessions, and the District of
Columbia, or American citizens
domiciled abroad.

[Revise title and text of 1.4 to read as
follows:]

1.4 Certifying Authority

For purposes of this standard:

a. The postmaster may extend the free
matter privilege to an individual
recipient based on personal knowledge
of the individual’s eligibility.

b. In cases of blindness, visual
impairment, or physical limitations,
“competent authority” is defined to
include doctors of medicine; doctors of
osteopathy; ophthalmologists;
optometrists; registered nurses;
therapists; and professional staff of
hospitals, institutions, and public or
private welfare agencies (e.g., social
workers, caseworkers, counselors,
rehabilitation teachers, and
superintendents). In the absence of any
of these, certification may be made by
professional librarians or by any person
whose competence under specific
circumstances is acceptable to the
Library of Congress (see 36 CFR
701.10(b)(2)(1)).

c. In the case of reading disability
from organic dysfunction, “‘competent
authority” is defined as doctors of
medicine and doctors of osteopathy.

[Add new 1.5 to read as follows:/

1.5 Qualifying Individuals

The USPS may require individuals
claiming entitlement to the free matter
privilege to furnish evidence of
eligibility consistent with the standards
in 1.3 and 1.4, or verify by other means
that the recipients are eligible to receive
free matter.

2.0 MATTER SENT TO BLIND OR
OTHER PHYSICALLY HANDICAPPED
PERSONS

2.1 Acceptable Matter

Subject to 2.2, this matter may be
mailed free:

[Revise item a by adding “‘in braille or
14-point or larger sightsaving type” to
read as follows:]

a. Reading matter in braille or 14-
point or larger sightsaving type and
musical scores.

* * * * *

2.2 Conditions

The matter listed in 2.1 must meet
these conditions:

[Revise item d by adding the
definition of advertising to read as
follows:]

d. The matter contains no advertising.
Advertising is defined as:

(1) All material of which a valuable
consideration is paid, accepted, or
promised, that calls attention to
something to get people to buy it, sell
it, seek it, or support it.

(2) Reading matter or other material of
which an advertising rate is charged.

(3) Articles, items, and notices in the
form of reading matter inserted by
custom or understanding that textual
matter is to be inserted for the advertiser
or the advertiser’s products in which a
display advertisement appears.

(4) An organization’s advertisement of
its own services or issues, or any other
business of the publisher, whether in

display advertising or reading matter.
* * * * *

3.0 MATTER SENT BY BLIND OR
OTHER PHYSICALLY HANDICAPPED
PERSONS

3.1 Acceptable Letters

[Revise 3.1 to read as follows:]

Only letters in braille or in 14-point
or larger sightsaving type or in the form
of sound recordings, and containing no
advertising, may be mailed free, and
only if unsealed and sent by a blind or
other physically handicapped person as
described in 1.3.

* * * * *

An appropriate amendment to 39 CFR
part 111 to reflect these changes will be
published.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 02—-16908 Filed 7-5-02; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 264-0354a; FRL—7234-5]
Revisions to the California State

Implementation Plan, Imperial County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Imperial County Air Pollution Control
District (ICAPCD) portion of the
California State Implementation Plan
(SIP). Under authority of the Clean Air
Act as amended in 1990 (CAA